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III. STATEMENT OF THE CASE 

The Appellant was charged with Murder in the First Degree with a Deadly 

Weapon of Benjamin Oxley on June 9, 2010. 1  The preliminary examination was 

held on November 4 and November 30, 2010. 2  The magistrate bound the defendant 

over to answer to the charge upon Information on December 6, 2010. 3  The 

Appellant entered a "not guilty" plea and the matter was set for trial to July 19, 

2011.4  The trial was rescheduled to October 18 th, 2011 and then again to January 

30, 2012. An Amended Information charging the Appellant with Murder in the First 

Degree and Conspiracy to Commit Murder was filed on December 20, 2011. 5  The 

Appellant changed his plea to guilty on December 20, 2011. 6  Pursuant to the plea 

negotiations, the State agreed to recommend a sentence of life with the possibility of 

parole on Count 1 and a consecutive sentence of four (4) to ten (10) years on Count 

2. 7  The court accepted his plea and scheduled sentencing for March 16, 2012. 8  At 

sentencing, the Appellant was sentenced to life without the possibility of parole on 

Count 1 and a concurrent term of four (4) to ten (10) years on Count 2. 9  The 

Appellant filed a Motion to Reconsider Sentence/Motion to Withdraw Plea. 1°  The 

court denied the Motion and this Appeal follows." 

19 

1  Appellant's Appendix, hereinafter referred to as "AA" p. 2-3. 
2  AA p. 4-291. 
3  AA p. 292. 
4  AA p. 298-299. 
5  AA p. 358-366. 
6  AA p. 367-418. 
7  AA pp. 359, 367-68. 
8  AA p. 415. 
9  AA p. 506 
1°  AA p. 508-521; 534-43. 
11  AA p. 550-561. 
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IV. STATEMENT OF THE FACTS 

In the early morning of February 21, 2008, Benjamin Oxley and his wife 

Melissa Oxley were asleep in their home at 2800 Wildhorse Lane. 12  Melissa's 

brother, Craig Nichols and Benjamin's five-year old daughter, Alyssa were asleep in 

separate bedrooms. 13  Melissa had been asleep on the couch in the living room but 

woke around 2:30 a.m. and went to sleep next to her husband. 14  Melissa woke to a 

loud noise and the smell of gun smoke. 15  She tried to wake her husband but he 

didn't wake up. 16  Melissa got out of bed and when she noticed that the front door 

was wide open, she went back to her husband and tried to wake him but he felt as if 

he had vomited!' When she realized that he was dead she grabbed her phone and 

went to Alyssa's room where she called 911. 18  Benjamin Oxley had been shot at 

close range in the back of the head with a 12-gauge shotgun. 19  When the police 

arrived, Craig Nichols was found asleep and Melissa was with Alyssa in Alyssa's 

room, no other subjects but the decedent were located in the house. 2°  The front 

door was open, but no footprints or tracks were found in the frost outside. 21  Other 

than the shotgun pellets and wad, no other physical evidence was located at the 

18 

19 

20 

12  AA p. 4 11. 17-23; p. 48 11. 13-15; p. 28 11. 13-18. 
13  Id. 
14  AA p. 48 11. 6-15; p. 5111. 4-18. 
15  AA p. 51 11. 15-22. 
16  AA p. 52 11. 8-9. 
17  Id. 11. 10-18. 
18  Id. 11. 22-25. 
19  AA p. 32 11. 7-22. 
20  AA p. 17-20. 
21  AA p. 13 11. 4-9; p. 28 11. 13-18. 
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scene. 22 
Shotguns were located at the residence, but they provided no evidence to 

the crime. 23  Gunshot residue was found on Melissa Oxley. 24  

Melissa Oxley was asked who she thought might kill her husband and she 

immediately thought of Dawn Oxley's former boyfriend, Paul Littler, who had 

threatened to kill anyone who harmed Dawn. 25  Dawn was Alyssa's mother and she 

had lost a custody battle to Benjamin Oxley in August of 2007 and she was ordered 

to pay child support. 26  

Sheriff's deputies went to Dawn Oxley's residence at approximately 5:30 

a.m. and found her, James Matlean, Dawn Oxley's other daughter, Brandi Littler, 

Dawn Oxley's son, Devin Mitchell, and Devin's friend, Eric Wosnowski in the 

residence. 27  James Matlean was found to be asleep in Dawn's bedroom. 28  Both 

Dawn Oxley and James Matlean told the deputies that they had not left the house 

and they had watched movies and then they both fell asleep. 29  At that time, and for 

some time thereafter, Devin Mitchell offered no information to assist law 

enforcement. 3°  

At first, both Dawn Oxley and James Matlean told the deputies that they were 

home watching movies and they fell asleep having not gone out after 9:30 pm. 31  

However, a surveillance videotape showed that at approximately 1:45 a.m. James 

Matlean used Dawn Oxley's ATM card to withdraw forty dollars ($40) and also 

22  AA p. 30 11. 12-15. 
23  AA p. 3111. 10-25 to AA p. 32 11. 1-3. 
24  AA p. 242 11. 10-12; 
25  AA p. 55 11. 11-25 to p. 56 11. 1-4; AA p. 235 11. 15-25. 
26  AA p. 54 11. 17-25 to p. 5511. 1-5. 
27  AA p. 66 11. 13-22. 
28  AA p.123 11. 14-20. 
29  AA p. 122 11. 1-4. 
30 AA p. 70 11. 15-23. 
31  AA p. 8311. 11-20. 
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purchase cigarettes from the 7-11 near Dawn's house. 32  James Matlean 

acknowledged that he did go to the 7-11 to purchase cigarettes and then he went to 

his mother's residence and asked her for a ride back to Dawn's house. 33  Law 

enforcement interviewed Matlean's mother and she advised that she had been 

awakened by her son around 1:30 a.m. and, although angry, she gave him a ride 

back to Dawn Oxley's residence. 34  

Dawn Oxley gave varying accounts of what transpired on February 20 th  and 

21 st  of 2008. 35  On August 28, 2009, the case agent in charge received a call from 

Dawn Oxley confessing to the murder of her ex-husband. 36  On November 1 st, 2009 

the case agent in charge was replaced. 37  Two days later, Dawn Oxley was proffered 

an immunity agreement which she accepted on March 5, 2010. 38  

Under her grant of immunity Dawn Oxley testified at the preliminary 

examination that James Matlean committed the murder on his own. 39  She claimed 

that she did not solicit the murder of her ex-husband or conspire to kill him. 4°  She 

told the State that she was asleep in her own home when the murder was committed 

and she had no role in his death. 41  Her version of the events describes her being 

awakened by James Matlean and being told that "it was done" and she had no idea 

what he was talking about until he said, "Ben's dead." 42  She then testified that he 

asked her to follow him to his mother's house to drop off his vehicle and drive him 

32  AA p. 87 11. 6-12; p. 101 11. 9-16. 
33  AA p. 84 11. 16-25 to p. 85 11. 1-20. 
34  AA p. 95 11. 4-25 to p. 96 11. 1-3; AA p. 163 11. 19-23. 
35  AA p. 275 11. 10-12; p. 280 11. 11-13. 
36  AA p. 275 11. 15-19. 
37  AA p. 40 11. 3-4; p. 272 11. 10-12. 
38  AA p. 272 11. 13-25 to p. 274 11. 1-21; AA p. 277 11. 17-18. 
39  AA p. 107 11. 1-14; p. 118 11. 4-25. 
40 Id; AA. p. 117 11. 5-7. 
41  AA p. 11811. 10-15. 
42  AA p. 11811. 19-22. 



28 

back to her house where they should make up a story about watching movies all 

night. In this version of the events, she acknowledges that she was only an 

accessory-after-the-fact. 43  

On cross-examination Dawn Oxley was asked why she talked to Paul Littler 

for half an hour the night of the murder and Dawn Oxley could not remember. 44  On 

cross-examination Dawn Oxley was asked if she was asleep, why did she call or text 

Paul Littler three times while James Matlean was going to 7-11, and Dawn Oxley 

could not remember. 45  Dawn Oxley was 35 years old when she started having 

sexual relations with 20 year-old James Matlean. 46  On cross-examination Dawn 

Oxley was asked why she would make James Matlean her lover for seventeen (17) 

months if he just took it upon himself to murder Alyssa's father, and Dawn Oxley 

said "because I did." 47  When asked why she would let a man who murdered 

Alyssa's father reside in her house with her children, Dawn Oxley said she felt safer 

with him in her home. 48  

Dawn Oxley's son, Devin Mitchell testified that his mother and James were 

talking about killing Ben on the night of the murder. 49  He testified that his mother 

wanted Benjamin Oxley dead and she solicited James Matlean to kill him. 5°  Devin 

heard James agree to kill Benjamin Oxley for her. 51  Devin testified his mother was 

very angry at Benjamin after she lost custody of Alyssa. 52  She wanted Ben dead 

43  AA p. 119-120. 
44  AA p. 245 11. 18-25 to p. 246 11. 1-3. 
45  AA p. 135 11. 3-19; p. 249 11. 1-6. 
46  AA p. 408 11. 21-22. 
47 AAp. 15011. 1-11 
48  AA. p. 252 11. 1-25. 
49  AA p. 62 11. 1-5. 
5°  AA p. 63 11. 4-9; p. 60 11. 7-9. 
51  AA p. 60 11. 6-7. 
52  AA p. 78 11. 5-12. 



because of the child custody battle and she wanted Alyssa back. 53  He and his friend, 

Eric Wislowki got tired of hearing them talking about killing Ben, so they went to 

Devin's room and went to sleep. 54  

At the conclusion of the preliminary examination, the defense challenged the 

veracity of Dawn Oxley but conceded that probable cause existed to bind the 

defendant over based upon Devin Mitchell's testimony alone. 55  At the arraignment 

in District Court, the court inquired on whether counsel or the defendant may file a 

pre-trial writ of habeas corpus and again the defense reiterated their position that 

Dawn Oxley is not truthful, but Devin's testimony prevents us from believing in the 

success of a writ of habeas corpus. 56  

After the State chose not to pursue the death penalty and notwithstanding the 

lack of evidence in the case, the appellant wanted to enter a plea agreement and 

offered the State a Kastigar statement. 57  The Kastigar statement provided on 

January 28, 2011 gave a detailed account of what transpired that evening and 

included information that was not previously known to law enforcement or the 

District Attorney. 58  James Matlean acknowledged that he was responsible for the 

murder of Benjamin Oxley and that Dawn Oxley solicited the murder, she helped 

plan the murder, she participated in the murder of Benjamin Oxley and that she also 

wanted James to murder Melissa Oxley. 59  The defendant wanted to accept 

responsibility for his actions and he wanted the State to know that Dawn Oxley 

53  AA p. 78 11. 16-21. 
54  AA p. 65 11. 6-16. 
55  AA p. 300 11. 6-21. 
56  

57  Kastigar v. United States, 406 U.S. 441 (1972). The bulk of his statement is 
contained in his change of plea. AA p. 402-407. 
58  AA p. 402-407. 
59  Id. 



committed perjury at the preliminary examination. 60  The Kastigar statement could 

not be disseminated to any party other than law enforcement to further their 

investigation into Benjamin Oxley's murder and the new information that Dawn 

Oxley also wanted James Matlean to murder Melissa Oxley. 61  

In December of 2011 the state accepted the condition of the Kastigar 

statement that James Matlean would plead guilty to First Degree Murder and the 

State would recommend a sentence of life with the possibility of parole. 62  The State 

also wanted James Matlean to plead guilty to Conspiring with Dawn Oxley to 

murder Melissa Oxley and they would drop the deadly weapon enhancement in the 

murder charge. 63  The negotiations were memorialized and the defendant changed 

his plea on December 20, 2011. 64  Melissa Oxley was in the courtroom for the 

change of plea. 65  

At sentencing, three members of Benjamin Oxley's family, including Melissa 

Oxley asked for life without the possibility of parole. 66  The District Attorney gave a 

bald statement recommending the plea negotiation and when asked by the court 

what value the Kastigar statement had in terms of truthfulness, the District Attorney 

disavowed the value of the Kastigar statement and advised the court that no 

probable cause evidence existed to charge Dawn Oxley with a crime. 67  The court 

after hearing Melissa Oxley's victim impact statement, asked the State about 

restitution and Melissa Oxley got off the stand walked away from the judge and 

60 AA p. 394 11. 12-18. 
61  AA p. 381 11. 16-23; p. 382-383. 
62  AA p. 367-73. 
63  Id. Melissa Oxley was a party to these negotiations. This would have been the 
first time she would have known that she too was supposed to be a victim that night. 
64  AA p. 374-419. 
65  AA p. 416 11. 19-25. 
66  AA p. 487 11. 24-25; p. 489 11. 12-15; p. 497 1. 22. 
67  AA p. 478 11. 7-14; p. 482 11. 1-7. 



stated she did not care about restitution. The court did not ask the defense if there 

were any questions for Melissa Oxley. 68  And, after affording the defendant the right 

to make a statement, placed on the record that the negotiations between the defense 

and the State were too lenient in light of the offense and sentenced the defendant to 

life without the possibility of parole on Count 1 and a concurrent sentence of four 

(4) to ten (10) years on Count 2. 69  

V. LEGAL ARGUMENT 

A. THE DEPUTY DISTRICT ATTORNEY EXPLICITLY AND IMPLICITLY  
BREACHED THE PLEA AGREEMENT BY MAKING A BARE  

RECOMMENDATION FOR SENTENCE,  
FAILING TO ACKNOWLEDGE PROBABLE CAUSE THAT DAWN OXLEY 

CONSPIRED TO COMMIT MURDER, AND BY FAILING THE DUTY OF  
CANDOR TO THE TRIBUNAL.  

When a defendant fails to object to a prosecutor's comments at sentencing, 

this Court will review for plain error. 7°  In the case at bar, the Appellant submits that 

plain error exists in this record to demonstrate that the prosecutor explicitly and 

implicitly violated the spirit of the plea negotiations and repudiated his agreement 

with the Appellant based upon his representations to the court at sentencing. 

68  AA p. 498 11. 11-22. 
69  AA pp. 501-02. 
70 Sullivan v. State, 115 Nev. 383, 387-88 fn. 3, 990 P.2d 1260-61 fn.3 (1999). See  
also, Puckett v. United States, 556 U.S. 	„ 129 S.Ct. 1423, 1429 (2009). The 

Appellant did object after the sentencing in his motion to reconsider/motion to 
withdraw plea (AA p. 508-521; p. 534-538), but Appellant concedes there was no 
contemporaneous objection to the comments made. 



Plea bargaining has become an essential component of the adminstration of 

justice in America. 71  "[W]hen a plea rests in any significant degree on a promise or 

agreement of the prosecutor, so that it can be said to be a part of the inducement or 

consideration, such promise must be fulfilled." 72  Plea agreements can result in the 

prompt disposition of criminal cases without trial thus saving the State time, money, 

and other resources. 73  "The nature of plea bargains requires the exchange of 

consideration, allowing the parties involved to reach a mutually desirable 

agreement. A plea bargain is a contractual relationship in which consideration is 

passed." 74  Plea agreements derive their principles from contract law. 75  And, in that 

contract, the State is held "to the most meticulous standards of both promise and 

performance in fulfillment of its part of a plea bargain" and must avoid violating 

either the terms or the spirit of the agreement. 76  A plea agreement is construed 

according to what the defendant reasonably understood when he or she entered the 

plea. 77  

The Appellant had proffered his Kastigar statement 11 months before the 

State offered to charge the Appellant with a second charge of Conspiracy to Commit 

Murder. The State needs probable cause to charge anyone with a crime and without 

the Appellant's Kastigar statement, no one knew that Melissa Oxley was also 

targeted for murder that morning. It was reasonable for the defendant to construe 

that the State accepted the Kastigar statement as true. But the statements made by 

71  VanBuskirk v. State, 102 Nev. 241, 243, 720 P.2d 1215, 1216 (1986), citing, 
Blackledge v. Allison, 431 U.S. 63,97 S.Ct. 1261 (1976). 
72  Santobello v. New York, 404 U.S. 257, 92 S.Ct. 495 (1971). 
73  Id. at 260. 
74  State v. Patience, 944 P.2d 381, 386 (Utah Ct. App. 1997). 
75  Santobello, supra, 404 U.S. at 262. 
76  Sullivan, supra, at 389, 990 P.2d at 1262. 
77  Id, at 387, 990 P.2d at 1260 citing Statz v. State, 113 Nev. 987, 993, 944 P.2d 
813, 817 (1997). 



MR. GREGORY: 

MR. STOVER: 

MR. STOVER: 

the State at sentencing do not support the same conclusion. The sentencing hinged 

on the veracity of the Kastigar statement. The Court was particularly concerned 

with the truthfulness of the Appellant's Kastigar statement and addressed that 

concern to the State: 

THE COURT: 	Should there be any questions about his investigative role 

or the veracity of the statement provided by Mr. Matlean? 

The State's not going to ask him any questions, Your 

Honor. 

Sergeant Elges, do you believe only half the book of 

justice has been written in this case? 

A. There are two statements that we've been given, and 

the truth is—still needs to be found, who is telling the 

truth, Mr. Matlean or Miss Oxley. And so, yes, I think 

until we discover what the absolute truth is or if we had 

determined that the truth has been told, then yes, it is not 

finished yet. 

Q. Mr. Matlean's statement puts him directly in prison. 

Miss Oxley's statement puts her free. Any value to the 

determinative weight of those two measures? 

A. On an investigative standpoint, sure. 

Thank you. Your Honor, if you wish to ask that type of 

question—in my conversations with Sergeant Elges 

yesterday, I advised I simply wanted this Court to be 

aware that [James Matlean] wasn't a troubled inmate and 

he was remorseful. If you still have concerns about the 

veracity of his statement, I'm at a loss to wonder why 

someone would think that James is lying. He's going to 

prison for the rest of his life. What's he have to lie about? 



A person who wants to avoid prison for the rest of their 

life, he's certainly motivated to tell you a myriad of 

different stories. But, Your Honor, if you wish to ask that 

line of questioning of this witness, that's entirely within 

your prerogative. 

THE COURT: 	I'll leave that up to Mr. Grergory. The Court is interested 

in the question of whether the State believes that Mr. 

Matlean has been cooperative and has provided useful 

information, not only in his own case, but in another 

possible case. So, Mr. Grergory, however you want to 

handle that, if you could address that at some point. 

MR. GREGORY: Yes, Your Honor. 78  

Upon that inquiry and further dialogue with the court, the prosecutor ever so 

casually recommended the sentence agreed to in the guilty plea agreement, and then 

he explicitly and implicitly repudiated the agreement by indicating that he did not 

know if the Appellant was lying or telling the truth: 

MR. GREGORY: I'm confortable with that. Your Honor, the State's 

recommendation, as you already know from the plea 

negotiations, is a life sentence with Count I with the 

possibility of parole beginnning in 20 years; on Count II, a 

sentence of then years in the Nevada State Prison with 

minimum parole eleigibility beginning in four years. We 

recommend that Count I and Count II be run consecutive 

to each other, and we recommend that credit for time 

served that we already discussed. 

78  AA p. 460 11. 20-25 to p. 46211. 1-11. 



Your Honor asked me to comment on statements that he 

has made since these negotiations were struck and whether 

they've been of any use to the State. So I'll give my best 

to answer that question. 

He did come forward when he did not have to and admit 

that he was the shooter, which, of course, was always the 

State's theory of the case and consistent with what Dawn 

Oxley had told us as well. He came forward. He gave us 

that, and that, together with this plea, is of benefit in the 

sense that it gives the victim's family knowledge of what 

happened. Had we gone to trial, he may not have testified, 

and they wouldn't have that knowledge. It gave them the 

certainty of a conviction for first-degree murder and some 

certainty about what the potential prison term would be. 

So there is value to that, that he came forward with that. 

He gave more statements, though, than just his own 

involvement. He talked about the course of everything 

that took place with the murder. And in that regard, he 

provided us the written statement that you have seen. 

He also provided what Mr. Stover's referred to as a 

Castigar [sic] statement, which is, prior to negotiations 

being struck, he gave an interviewed—he gave an 

interview with the Sheriff's Office that was protected as 

being a statement made in furtherance of the negotiations. 

As part of these plea negotiations, he's agreed to release 

that to us that we could use it for whatever means. 

Remarkably, if you look at his statement and Dawn 

Oxley's statement, in general, they're very consistent, and 



they both culminate with him being the shooter of Ben 

Oxley. 

Where they differ materially is she says she stays home 

and passes out on the couch. He says no, she went with 

me. And as we sit here today, I have insufficient 

evidence to tell you which one of them is telling the 

truth and which one is lying. There's arguments that 

could be made on both sides, but there's certainly not 

sufficient evidence to tell you that. 

I think he has complied with the agreement in the sense 

that he said he would give a full accounting, his full 

recollection of what happened, and he's done that and he's 

pled guilty. 

I really think Sergeant Elges said it best, and I reiterate 

that we simply do not know or have sufficient evidence 

between—you know, to make that decision at this time. 79  

There are two appellate issues and concerns in this colloquy. The first issue is 

did the prosecutor fulfill his meticulous standard of performance by giving a bare 

statement that they recommend life with the possibility of parole? The Appellant 

submits that the bare statement fails to comply with the plea agreement. 8°  The 

second concern is that the Deputy District Attorney advised the court that he did not 

know if the Appellant is telling the truth. A prosecutor can only file criminal charges 

when he believes there is probable cause that the crime was committed. 81  He 

charged the Appellant with Conspiracy to Commit the Murder of Melissa Oxley. 

79AA pp. 478-80. (emphasis added). 
80 United States v. Fitsch, 863 F.2d 690 (9th  Cir. 1988). 
81  See, NRS 171.102. 



Who did he conspire with? Dawn Oxley. If he has probable cause to charge the 

Appellant, he clearly then has probable cause to believe Dawn Oxley committed 

Conspiracy to Commit Murder. Dawn Oxley denies the conspiracy, and the 

solicitation, and any participation in the crime until she is awakened and surprised to 

learn her ex-husband is dead. And then what does she do? She lets the killer live 

with her for seventeen months as her lover. It is unfathomable to believe from that 

view alone—objectively unreasonable to tell the court there is no evidence that 

Dawn is lying. There is evidence that corroborates the Appellant's Kastigar 

statement. Who corroborates her conspiracy? Her own son, Devin Mitchell. 

Dawn Oxley's own son impeached her statement that she neither conspired 

nor solicited Benjamin Oxley's murder; he testified that she wanted Ben dead on the 

night of February 20, 2008 because of either child support or wanting custody of 

Alyssa. 82  The State has much more testimony of Devin Mitchell that demonstrates 

his mother Dawn Oxley solicited the murder and conspired to commit the murder 

and committed perjury while under oath and cloaked in immunity. 83  Yet, the deputy 

district attorney needs additional evidence that Dawn Oxley got off the couch before 

he will decide who is telling the truth? In all fairness, he cannot convict the 

Appellant of Conspiring with Dawn Oxley to murder Benjamin Oxley and then, in 

good faith to the plea negotiations state that he believes Dawn Oxley did not engage 

in conspiracy to commit murder. But the Deputy District Attorney does exactly 

that: 

82  AA p. 78 11. 16-21. 
83  AA p. 62 11. 1-5; AA p. 63 11. 4-9; p. 60 11. 7-9; AA p. 60 11. 6-7; AA p. 78 11. 5-12; 

AA p. 78 11. 16-21; AA p. 65 11. 6-16. 



THE COURT: 

MR. GREGORY: 

THE COURT: 

MR. GREGORY: 

THE COURT: 

MR. GREGORY: 

THE COURT: 

MR. GREGORY: 

THE COURT: 

The question of sufficiency of evidence is if you believe 

what Mr. Matlean said, do you have sufficient 

corroboration since he's an accomplice. 

Correct. That's correct. There has to be corroboration of 

his statement for two reasons: One is the agreement that 

we have entered into with Dawn Oxley could not be 

breached without sufficient evidence that she lied about 

that material aspect. And number two, you know, if we 

were to undo that agreement and try to prosecute her, we 

need proof beyond a reasonable doubt of that. 

And so that's the burden that the State looks at, and it's 

why his statement alone doesn't get us there. But I 

can't—you know, I don't want that to sound like he has 

not complied with the agreement, because he did that. He 

did sit down and provide a full accounting of what 

transpired. Does that answer your question? 

So let's assume he had never contacted your office or the 

Sheriff's Office, and he just chose to exercise his right to 

remain silent 

Correct. 

Where would the case be then? 

We would have gone to trial against him. We were set to 

go to trial. 

Okay. And how—for the purposes of plea negotiations—

Yes. 

--How where you generally assessing the situation in 

terms of a certainty of a conviction versus only a 

possibility of a conviction? 



MR. GREGORY: 

THE COURT: 

MR. GREGORY: 

THE COURT: 

MR. GREGORY: 

Your Honor, the— 

And nobody knows for sure, because we didn't have the 

trial, and every trial has unusual— 

Correct. 

--aspects as it unfolds. 

The interesting part for the State with the negotiations was 

really that he was—the things I've already said, which is 

certainty that the victim's family had the ability to hear 

what it was he was going to say, all of those things. 

The other part that was of interest, though, is hearing his 

side of it. We've heard Dawn's side of it. We would like 

to hear his side of it. 

The book is open on her, so to speak, in the sense that our 

agreement with her was not an agreement for immunity. 

It was an agreement to cooperate and to tell the truth. 

She did cooperate. She testified at the preliminary 

hearing, and I'm confident that, had she not, we 

wouldn't have gotten past the preliminary hearing, nor 

would he have entered his guilty plea. So she did 

cooperate in that respect. 

The question about whether she's materially lied or not, 

that's still the open book. And as Your Honor knows 

there's no statute of limitation for murder. Our office and 

the Sheriffs Office, four years now, has been diligent in 

pursuing this case. We will continue to be diligent in 

pursuing the case as new information becomes available." 

84  AA pp. 480-82 (emphasis added). 



Again the State breached the plea agreement and advised the court that 

without Dawn Oxley's testimony they would not have gotten past preliminary 

examination. This time the State advises the court that Dawn Oxley is truthful. It 

is axiomatic then to say that the State has again implied to the court that he 

defendant is untruthful. That statement is an explicit repudiation of the plea 

agreement. No guilty plea which has been induced by an unkept promise can be 

allowed to stand. 85  To be sure, how can the State uphold their responsibility to bring 

only charges supported by probable cause and then advise the court that he doesn't 

know if the Appellant is telling the truth regarding Count 2? What the State said is 

objectively unreasonable because it asserts this premise—we believe there is 

probable cause to believe he conspired with Dawn Oxley to commit Melissa Oxley's 

murder and we believe Dawn Oxley when she says she did not commit Conspiracy. 

The Appellant submits that, at the very least, these statements are an implicit 

violation of the plea agreement. 86  

Dawn Oxley denies conspiring with James Matlean to kill Benjamin Oxley 

and denies soliciting his murder notwithstanding that her own son, Devin Mitchell 

has testified otherwise, the deputy district attorney already had information that 

Dawn Oxley did not testify truthfully. This information should have been 

acknowledged in answering the court, not just in honoring the spirit of the plea 

agreement, but also to fulfill the State's duty of candor to the tribunal." A 

prosecutor's overall conduct must be reasonably consistent with the sentence 

85  Gamble v. State,  95 Nev. 904, 907, 604 P.2d 335, 337 (1976). 
86  See, Stubbs v. State,  114 Nev. 1412, 972 P.2d 843 (1998) (First degree murder 
sentence vacated as prosecutor's disparaging assessment of case to sentencing court 
violated plea agreement). 
87  NRPC Rule 3.3. 
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recommendation made. 88  However, the deputy district attorney did not only deny 

the tribunal candor, the deputy district attorney also overlooked the truth: 

MR. GREGORY Mr. Stover mentioned that Mr. Matlean's mom may wish 

to provide some information. She hasn't yet. If she does, 

we will take that information, like we have all other 

informatoion in the case, and investigate it. And the hope 

is that at some point, maybe we will know which of them 

is telling the truth and which one is lying. Or we may 

never know. I don't know, Your Honor I can tell you that 

today, we don't know. 

THE COURT: 	Well, you can see the dilemma that creates for the Court, 

because somebody who is cooperating and truthful is a lot 

different than someone's [sic] whose lying and 

obstructing. 

MR. GREGORY: Correct. 

You're Honor, the State has previously indicated I'm 

aware of some folks that would like to testify as victims. 

Again, I do not want to—I want to make clear I'm not 

calling them in my case, but they do have a right to talk as 

victims. And maybe the best thing to do first is to tell you 

who those folks are, and then we can decide how to 

proceed. 89  

88  Sullivan, supra, at 388. 990 P.2d at 1262. Citing United States v. Canada, 960 
F.2d 263, 269 (1 st  Cir. 1992). 
89  AA pp. 478-483. 
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The prosecutor was aware that additional information had been provided on 

March 13, three days prior to sentencing that further challenged the veracity of 

Dawn Oxley. 9°  A letter from Larry K. Dunn, Esq. was sent to the Deputy District 

Attorney indicating there was information that Dawn Oxley was seen with James 

before the murder. 91  Yet the prosecutor failed to acknowledge that information to 

the court. While the court advised the State of it's "dilemma" the State ignored the 

concern, ignored the new information, ignored their duty of candor to the tribunal 

and segued to the victim impact testimony. The Appellant would submit that failing 

to address the dilemma the State itself had created with the court is a clear and 

explicit breach of the plea agreement warranting specific performance. 92  To be sure, 

taken as a whole, the prosecutor's comments, his failure to acknowledge evidence 

that would have alleviated the court's "dilemma" and his segue away from the 

court's concerns directly to victim impact testimony appear as a whole to be an end-

run around the State's recommendation pursuant to the plea agreement. "Santobello  

prohibits not only explicit repudiation of the government's assurances, but must in 

the interests of fairness be read to forbid end-runs around them." 93  The comments 

made by the prosecutor to the news media and Dateline NBC also cast doubt that the 

prosecutor intended the court to follow the plea negotiations. 94  The breach of the 

9°  AA pp. 540-41. 
91  Id.  
92  Cf. Kluttz v. Warden, 99 Nev. 681, 684, 669 P.2d 244, 245-46 (1983) 
(prosecutor's comment that State entered into plea agreement without knowledge of 
all salient facts regarding defendant's criminal history violated the spirit of the 
agreement). 
93  Sullivan, supra, at 389, 990 P.2d at 1262. 
94  The Record Courier reported that the prosecutor "appreciated" the judge's 
sentencing decision and "he thought it was a very good hearing" and the "judge 
made a thoughtful decision." AA pp. 520-21. Comments like these have been held 
as evidence of breach of the plea agreement. See, Stubbs, supra, at 1414, 972 P.2d 
at 845. 



plea bargain in this case warrants a reversal of the judgment and specific 

performance of the plea agreement." Appellant has a Constitutional right to 

enforcement of the plea bargain. 96  The State's comments, taken as a whole, clearly 

demonstrate that the State fell below a meticulous standard of promise and 

performance. 

B. THE COURT COMMITTED REVERSIBLE ERROR BY NOT  
ALLOWING THE DEFENSE TO CROSS-EXAMINE MELISSA OXLEY.  

The Appellant did not object to the victim impact testimony presented by the 

State in this case, therefore this Court reviews any appellate issue for plain error. 97  

Appellant submits that there was plain error at the conclusion of Melissa Oxley's 

victim impact statement. The court swore in each victim witness who wished to 

give a statement. 98  And the court gave the State the opportunity to question each of 

those witness under oath. 99  The court afforded the defense the same grace when it 

came to the statements of Deborah Oxley, Benjamin's mother, and Bill Oxley, 

Benjamin's twin brother. 10°  But when Melissa Oxley finished her statement: 

MELISSA OXLEY: 	....From this day forward, I will hold onto nothing 

but the good times and memories, many memories I once 

had. 

THE COURT: 	Mr. Gregory, do you have any questions? 

MR. GREGORY: No, Your Honor. 

95  VanBuskirk, supra. Accord. Citti v. State, 107 Nev. 89, 807 P.2d 724 (1991). Cf. 
Echeverria v. State, 119 Nev. 41, 62 P.3d 743 (2003) (prosecutor's breach of plea 
agreement warranted a new sentencing before a different judge.). 
96  Mabry v. Johnson, 467 U.S. 504, 104 S.Ct. 2543 (1984). 
97  Dieudonne v. State, 127 Nev. ---, 	245 P.3d 1202, 1204-05 (2011). 
98  AA p. 486 11. 3-7. 
99  AA p. 488 11. 3-5; p. 489 11. 17-19. 
100 AA p. 488 11. 5-7; p. 489 11. 20-21. 



THE COURT: 

MELISSA OXLEY: 

THE COURT: 

How do you want to handle the restitution issue? 

I don't care about money. It won't bring anything 

back. 

I think she said she just didn't want any money. 

All right. Thank you, Ms. Oxley. 

The court allowed the State the opportunity to ask questions, but not the 

defense. 101  While the Appellant would readily concede that the victim impact 

statement made by Melissa Oxley did not refer to prior bad acts, the Appellant 

submits that there are three (3) distinct reasons why the Appellant should have been 

afforded the opportunity to question Melissa Oxley at the conclusion of her very 

articulate statement: 

(1) The court's "dilemma" in sentencing was the questioned veracity of the 

Appellant's Kastigar statement as previously discussed above. Melissa Oxley 

referred in her statement to both Dawn and James for what "they" did to her and her 

husband. If she believed that the Appellant was telling the truth or lying it would 

have been valuable to overcome the court's "dilemma." 

(2) The veracity of Dawn Oxley herself was in question and as the court 

had been advised, Dawn Oxley had stated she had never been in Ben and Melissa's 

home, yet my own investigator learned from Melissa Oxley herself that Alyssa had 

brought Dawn Oxley into her house to show her bedroom to Dawn. 1°2  Veracity was 

important to the court and while the State was asked if they had any questions, 

counsel for the Appellant was overlooked. Melissa Oxley could have acknowledged 

to the court that Dawn Oxley had previously been in the home as Dawn Oxley had 

lot See, Buschauer v. State,  106 Nev. 890, 894, 804 P.2d 1046, 1048-49 (1990) 
(reversible error to deny cross-examination of victim impact witness who referred to 
specific prior bad acts.) 
102 AA p. 468 11. 12-19. 



advised the deputy district attorney and investigators that she had never been in the 

home, let alone her daughter's bedroom. The Appellant submits that there was plain 

error in this regard. 

(3) The Appellant submits that Melissa Oxley was a party to the 

negotiations reached in December of 2011. 1°3  She was consulted and accepted the 

recommendation of the State to allow life with the possibility of parole. When she 

disavowed the plea agreement and asked for life without the possibility of parole, 

the defense should have been afforded the right to cross-examine on why she 

changed her mind? Could it be an honest reflection of thought? Maybe. Could it 

be that the prosecutor had something to do with it? Maybe. The defense should 

have been afforded the opportunity to ask her why she changed her mind. 

Speculation is untoward and the answer necessary to afford the Appellant a fair 

sentencing. 

For these three reasons the Appellant submits that allowing the State to ask 

questions and not allowing the defense to do the same is plain error that warrants a 

re-sentencing before a different judge.'" 

C. THE DISTRICT COURT WAS IMPROPERLY INFLUENCED BY 
THE VICTIM IMPACT STATEMENT OF MELISSA OXLEY.  

Again, as Appellant did not object to the victim impact testimony at 

sentencing, the court's standard of review is plain error. 1°5  Appellant asks this court 

to exercise it's discretion to review for errors that affected the defendant's 

substantial rights. 106  The Appellant submits that the court abused it's discretion by 

imposing a sentence that was unreasonably swayed by the victim impact testimony 

103  AA p. 535 11. 14-21. 
1 " The remedy applied in Buschauer, supra, at 896, 804 P.2d at 1050. 
105  Vega v. State, 126 Nev. ---, ---, 236 P.3d 632, 636 (2010). 
106 Gallego v. State, 117 Nev. 348, 365, 23 P.3d 227, 239 (2001). 



of Melissa Oxley. It is clear that the court did not "separate the wheat from the 

chaff' when he read and heard the victim impact testimony. 1°7  When the record 

clearly demonstrates that the judge is affected by the victim impact testimony and it 

affects the sentencing decision, that error is plain. 108  

THE COURT: 	Ms. Oxley, the Court received a written statement 

from you. 

MELISSA OXLEY: 	Yes. 

THE COURT: 	And I have to say it's on the best statements I've 

ever read from a victim describing what happened 

and the impact, and I'm sure you've put a lot of 

thought and time into that and it was extremely 

difficult to write it. 

Standing alone, Appellant concedes that the statement is not clear error. Two other 

items appear in the record that, as a whole, warrant the Appellant to assert error. 

The first is the statement made by the court as he was pronouncing sentence 

immediately after Melissa Oxley's statement: "...you intentionally ended Mr. 

Oxley's life in a very brutal way that traumatized everyone that was left alive. 

There's no penalty that could be too severe for that." 1°9  The court clearly says that 

life without the possibility of parole is not severe enough of a penalty in this case. 

That is not the discretion a judge should be exercising, objective discretion is the 

standard, subjective discretion allows the court to abuse their discretion and 

sentence without consideration for the other facts that led to this plea agreement. 

The proposition that "the district court is capable of listening to the victim's feelings 

107  Randell v. State, 109 Nev. 5, 7-8, 846 P.2d 278, 279 (1993). 
1 " Vega, supra, 236 P.3d at 637. 
109 AA p. 501 11. 7-8. 



without being subjected to an overwhelming influence by the victim in making its 

sentencing decision" fails in this case. H°  

The second concern with accepting Randell as the standard belief that courts 

separate the wheat from the chaff of victim impact testimony, is that this lower court 

judge acknowledged on the record that he advocates for victims and he wrote a 

portion of the victim-impact law. "I'm very familiar with that [victim-impact] 

statute since I was the author of an amendment to it that passed in the 1995 

legislature increasing the rights of victims to speak at sentencing, so I'm 

sympathetic to that." 111  The lower court judge has also advocated as a district court 

judge on several other victim advocate bills. 112  The court was also inclined to 

sympathize with Melissa Oxley's impact testimony as the courtroom was packed 

with supporters of Benjamin Oxley, all dressed in green to show their solidarity and 

Dateline cameras recording the sentencing for television. 113  Clearly, the record 

demonstrates a sympathy that weighed too heavily on this court in sentencing. 

Appellant submits for this reason as well, the sentence should be reversed. 

D. VICTIM IMPACT TESTIMONY THAT RECOMMENDS A  
PARTICULAR SENTENCE VIOLATES THE THE EIGHTH  
AMENDMENT AND THE APPELLANT'S DUE PROCESS RIGHTS. 

In Booth v. Maryland, 1 m  the United States Supreme Court held that the 

Eighth Amendment erected a per se bar against a capital sentencing jury considering 

11°  Randell, supra, 109 NEv. At 8, 846 P.2d at 280. 
111  AA. p. 434 11. 8-11. 
112  See, Minutes of the Senate Committee on Judiciary, Sixty-eighth Session, June 
22, 1995 and June 24, 1995. Judge Gibbons advocated as a member of the judiciary 
on both of these victim bills. 
113  AA p. 420-21; p. 510 11. 18-19. 
114  Booth v. Maryland, 482 U.S. 496, 107 S.Ct. 2529 (1991). 



two types of victime evidence: (1) "victim impact evidence," which relates to the 

victim's personal characteristics and the emotional impact of the victim's murder on 

family members, and (2) the victims family members' characterizations and 

opinions about the crime, defendant, and appropriate sentence. 

In Payne v. Tennessee, 115  the Supreme Court partially overruled Booth, 

holding that the Eighth Amendment did not bar victim impact evidence or the first 

type of victim evidence. Payne expressly left unanswered whether the Eighth 

Amendment still bars the second type of victim evidence. In Payne, the United 

States Supreme Court held that the Eight Amendment does not bar, per se, victim 

impact evidence, but victim impact evidence may be inadmissible if the evidence is 

so prejudicial that it makes sentencing fundamentally unfair under the Due Process 

Clause. 116  To the extent Payne overturned Booth, Booth retained viability for its 

holding that victim impact evidence that addresses the defendant's character or 

expresses the victim's opinion of the appropriate sentence at the sentencing is 

inadmissible under the Eight Amendment!" 

All three victim impact witnesses requested the court impose the maximum 

sentence of life without the possibility of parole; one even said he deserves that 

since he didn't get the death penalty. 118  Appellant submits that the proscriptions of 

Booth apply to non-capital sentencing cases not just capital sentencing cases. Three 

states agree with this position. 119  Utah, Kansas, and Ohio have all held that the 

115  Payne v. Tennessee, 501 U.S. 808, 111 S. Ct. 2597 (1991). 
116 1d, at 827. 
117  Id, at 830 fn. 2, 111 S.Ct 2597. 

118  AA p. 487 11. 24-25; p. 489 11. 12-15, p.497 11. 21-22. 
119  State v. Ott, 247 P.3d 344 (Utah Supreme Court 2010) (victim impact testimony 
characterizing defendant as a "terrorist" violated the Eighth Amendment and trial 
counsel was ineffective at sentencing for failing to object to inadmissible victim-
impact evidence); State v. Harwell, 102 Ohio St. 3d 128, 807 N.E. 2d 330 (2004) 
(Eighth Amendment bars victim-impact statements in sentencing a juvenile 



Eighth Amendment is violated when victim impact testimony recommends a 

particular sentence or expresses the opinion of the defendant's character. In the 

survey of victim impact rights granted in this country, forty-eight states, including 

Nevada, grant victims the right—by constitution, statute, or both—to make a 

statement at sentencing. 120 Twenty-three of those states, including Nevada, have 

murderer); State v. Gideon, 257 Kan. 591, 894 P.2d 850 (1995) (victim's sentencing 
recommendation in a non-capital case is improper to present at sentencing). 
120 

See Ala. Const. art. I, § 6.01(a); Ala. Code § 15-23-74; Alaska Const. art. I, § 24; 
Alaska Stat. § 12.61.010(a)(9); Ariz. Const. art. II, § 2.1(A)(4); Ariz. Rev. Stat.  
Ann. § 13-4426(A); Ark. Code. Ann. § 16-90-1112(a)(1); Calif. Const. art. I, §  
28(b)(8); Calif. Penal Code Ann. § 1191.1; Colo. Const. art. II, § 16a; Colo. Rev.  
Stat. Ann. § 24-4.1-302.5(d); Conn. Const. art. I, § 8(b)(8); Conn. Gen. Stat. Ann. §  
53a-39(d); Del. Code Ann. tit. 11, § 9415; Fla. Const. art. I, § 16(b); Fla. Stat. Ann.  
§ 921.143; Ga. Code Ann. § 17-10-1.1; Idaho Const. art. I, § 22(6); Idaho Code  
Ann. § 19-5306(1); Ill. Const. art. I, § 8.1; 725 Ill. Comp. Stat. 120/4(a); Ind. Const.  
art. I, § 13(b); Ind. Code Ann. §§ 35-40-5-5 & 35-40-5-6(a); Iowa Code Ann. §  
915.21; Kan. Const. art. 15(a); Kan. Stat. Ann. § 22-3424(e); Ky. Rev. Stat. Ann. §  
421.520; La. Const. art. 1, § 25; La. Rev. Stat. Ann. § 46:1844; Me. Rev. Stat. Ann.  
tit. 17-A § 1174; Md. Const. Declaration of Rights, art. 47(b); Md. Code. Ann. § 11-  
402; Mass. Gen. Laws ch. 279, § 4B; Mich. Const. art. I, § 24(1); Mich. Comp.  
Laws Ann. § 780.763 to 765; Minn. Stat. Ann. § 611A.038(a)(3); Miss. Const. § 26- 
A; Miss. Code Ann. § 9943-31 & - 33; Mo. Const. art. I, § 32.1(2); Mo. Rev. Stat. § 
557; Mont. Code Ann. § 46-18-115(4)(a); Neb. Const. art. I, § 28(1); Neb. Rev. Stat.  
§ 81-1848; Nev. Const. art. I, § 8(2); Nev. Rev. Stat. § 176.015(3); N.H. Rev. Stat. 
Ann. § 21-M-k(II)(p) & § 651:4-a; N.J. Const. art. I, § 22; N.J. Stat. Ann. § 2C:44-  
6(3); N.M. Const. art. 2, § 24(A)(7); N.M. Stat. Ann. § 31-26-4; N.Y. Crim. Proc.  
Law § 380.50(2)(b); N.C. Const. art. I, § 37; N.C. Gen. Stat. Ann. § 15A-833(a); 
N.D. Cent. Code Ann. § 12.1-34-02(14); Ohio Const. art. I, § 10a; Ohio Rev. Code  
Ann. § 2930.13-14; Okla. Const. art. II, § 34(A); Okla. Stat. Ann. tit. 21 § 142A-1; 
Or. Const. art. I, § 42(1)(a); Or. Rev. Stat. § 137.013 & 163.150(1)(a); 18 Pa. Cons. 
Stat. Ann. § 11.201(5); R.I. Const. art. I, § 23; R.I. Gen. Laws Ann. § 12-28-3 to -4; 
S.C. Const. art. I, § 24(A)(5); S.C. Code Ann. § 16-3-1535(B)(6) (2009); S.D.  



statutes expressly granting victims the right to be heard at sentencing proceedings 

regarding the defendant's character, crime, and/or recommended sentence. 121  

Appellant submits that the codification of a law that allows a victim to recommend a 

particular sentence is Constitutionally infim. As my own eyes witnessed, the entire 

room was compelled to silence as Melissa Oxley read her statement. Attorneys and 

judges are not potted plants, and they are most certainly human. On occasion it is 

appropriate for this Court to understand that emotions and an audience of supporters 

for the harshest penaly affect the judgment of the court in pronouncing sentence. If 

the victim's impact testimony is to not run counter to the Eighth Amendment, 

victim's should not be allowed to recommend a particular sentence. The sentencing 

court will always remain suspect to imposing a sentence that satisfies and satiates 

their demands. This should not be allowed to happen. 122  

Codified Laws § 24-15A-43(8); Tenn. Const. art. I, § 35(4); Tenn. Code Ann. § 40-  
38-202 to -203; Texas Const. art. I, § 30(b); Texas Code Crim. Proc. Ann. art.  
56.02; Utah Const. art. I, § 28(1)(b); Utah Code Ann. § 77-38-4(1)(b); Vt. Stat. Ann.  
tit. 13, § 5321(a)(2); Va. Const. art. I, § 8-A; Va. Code Ann. § 19.2-11.01(4)(a) & § 
19.2-299-.1; Wash. Const. art. I, §35; Wash. Rev. Code Ann. § 7.69.030(14); W.  
Va. Code Ann. § 61-11A-2(b); Wyo. Stat. Ann. § 1-40-203(b)(ix) & (xviii) & § 7-  
21-102(c).  See also Douglas E. Beloof, Constitutional Implications of Crime Victims 
as Participants,  88 Cornell L. Rev. 282, 286-87 (2003) ("The constitutions of forty 
States either explicitly or implicitly grant victims the right to give recommendations 
at sentencing. Twenty-three of these States grant victims the constitutional right to 
address the sentencing authority. Seventeen States do not have the right in their 
constitutions but grant the right by statute."). 

121 Those States are Alabama, Arizona (conditional enactment), Arkansas, 
California, Connecticut, Florida, Kentucky, Massachusetts, Michigan, Minnesota, 
Mississippi, Montana, Nevada, New Hampshire, New York, North Dakota, Ohio, 
Oklahoma, Oregon, South Dakota, Tennessee, Vermont, and Wyoming. 
122  The Division of Parole and Probation advised that they were origninally going to 
recommend life with the possibility of parole, but after reading Melissa Oxley's 

e 



VI. CONCLUSION 

Based on the foregoing points and authorities, the Appellant submits that the 

plea agreement he entered into was breached by the prosecutor's comments at 

sentencing. The court should have allowed the defense to question Melissa Oxley 

and inquire into the veracity of Dawn Oxley never being in her home, why she 

disavowed the plea agreement she was involved in, and why she believed the 

Appellant the Dawn Oxley conspired to kill her. Appellant also submits that the 

sentencing judge was not just swayed by the victim-impact testimony, but 

unreasonably swayed to a degree that warrants reversal. And, even as the weight of 

authority falls upon us, the Appellant still requests this Court find that victim impact 

statements violate the Eighth Amendment and/or Due Process when a victim 

recommends a specific sentence. 

• - -th . Stover, Esq. 

statement they changed their mind and recommended life without the possibility of 
parole. 
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